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The issue of affordable housing continues to be an
extremely contentious topic in Massachusetts poli-
tics. At the center of this controversy is the statutory
scheme contained in Massachusetts General Laws
chapter 40B, sections 20-23, frequently referred to as

1. Chapter 40B authorizes an applicant to apply for a single per-
mit from the local board of appeals, allowing him or her to bypass
other local boards such as planning boards and conservation com-
missions {when enforcing local wetlands bylaws). For this reason,
the resulting permit is referred to as a “comprehensive permit.”

2. See Ryan Allen, Barry Bluestone, Bonnie Heudorfer and
Gretchen Weisman, The Greater Boston Housing Report Card
2002, This study prepared by the advecacy group Citizens Hous-
ing and Planning Association (CHAPA] and the Center for Urban
and Regional Policy [CURP) examines the state of affordable

the anti-snob zoning statute, the Comprehensive Per-
mit Law or simply Chapter 40B." This statute allows
developers of affordable housing to bypass local by-
laws and ordinances [including zoning bylaws, sub-
division rules and regulations and local wetlands
bylaws, but excluding state wetlands regulations and
Title V sanitary code provisions), which hinder the de-
velopment of affordable housing. Opponents of the
law, particularly suburban communities that have
been subject to numerous comprehensive permit ap-
plications, are lobbying for its repeal, claiming that
it interferes with a municipality’s right to control its
own growth. Proponents of Chapter 408, typically af-
fordable housing advocates and developers, note that
these communities have had more than 30 years to
increase their affordable housing stock, and point to
the ever decreasing number of affordable housing
units available in Massachusetts as evidence that the
statute should remain unchanged.* Given the afford-
able housing shortage in Massachusetts, which is
nearing crisis proportions, and considering that Chap-
ter 40B is the major enabling tool for most of the new
affordable housing units created in the common-
wealth, it is important that a compromise between
these factions be reached.® In the spirit of such com-
promise, Governor Mitt Romney appointed a task
force to submit recommendations to the legislature
on how to preserve the ability to create affordable
housing pursuant to Chapter 40B, while addressing the
legitimate concerns of municipalities concerning the
impacts of such development. It is the authors’ con-

housing in Massachusetts in 2002. The key firding of this report
is that there are fewer affordable units being created per year in
Massachusetts than are needed.

3. Id. at 45 (noting Chapter 40B "has become one of the major
production vehicles for new rental housing that qualifies for in-
clusion in a community’s subsidized housing inventory”}, The
report [urther notes that for the period between 1997-2001, Chap-
ter 40B was “a factor in more than three-quarters of the new units
gained in communities that had been below the 10% ‘affordable’
housing threshold.” Id. at 46.
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tention that the recommendations which have been
submitted by the Chapter 40B Task Force, if imple-
mented, will satisfactorily address the concerns of
municipalities subject to comprehensive permit ap-
plications, without unduly jeopardizing the produc-
tion of affordable housing in Massachusetts, For this
reason, the legislature should take steps to imple-
ment the task force recommendations rather than
heed the calls of those who wish to repeal Chapter 40B.

History of Chapter 408

Not surprisingly, this is not the first time in mem-
ory that Massachusetts has faced an affordable hous-
ing shortage. Chapter 40B was promulgated in 1969
in response to a similar shortage.* Acknowledging
that exclusionary zoning practices were partly re-
sponsible for the lack of affordable housing, the leg-
islature responded by passing Chapter 40B.° This
statute was designed to streamline the often lengthy
and expensive permitting process that discouraged
and sometimes thwarted the creation of affordable
housing.® Chapter 40B allows “[a]ny public agency or
limited dividend or nonprofit organization proposing
to build low or moderate income housing [to] submit
to the board of appeals . . . a single application to
build such housing in lieu of separate applications to
the applicable local boards.”” The board of appeals
must hold a public hearing on the comprehensive
permit application within 30 days of receipt of the ap-
plication, and it must issue its decision within 40
days of the close of the public hearing.® Persons ag-
grieved by the decision of a board approving a com-

4. See Bd. of Appeals of Hanaver v. Hous. Appeals Comin. in Dep't
of Cmty. Affairs, 363 Mass. 339, 343, {1973 {examining legisia-
tive history of Chapter 40B); see also, Sharon Perlman Krefetz,
The Impact and Evolution of the Massachusetts Comprehensive
Permit and Zoning Appeals Act: Thirty Years of Experience With
a State Legislative Effort to Overcome Exclusionary Zoning, 22
W. New EnG. L. Rev. 381, 382 {2001).

5. Bd. of Appeals of Hanover, 363 Mass at 353-54.

6. Milton Commeon Assocs. v. Bd. of Appeals of Milton, 14 Mass.
App. Ct. 111, 117 {1982}, citing Bd. of Appeals of Hanover, 363
Mass, at 351-352.

7. Mass. Gen. Laws ch, 408, § 21.

8. Id.

9. Id.

10. Chapter 40B sets up a dual appellate route, allowing the de-
veloper to appeal to the Housing Appeals Committee upon the
denial or approval with conditions of a comprehensive permit ap-
plication, while abutters must appeal to the Superior or Land
Court pursuant to Massachusetts General Laws chapter 404,
section 17,

11. Mass. Gen. Laws ch. 40B, § 22.

12. The definition of “consistent with local needs” states that
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prehensive permit application may appeal such ap-
proval to the Land Court or the Superior Court pur-
suant to Massachusetts General Laws chapter 404,
gection 17.7

Upon the denial of a comprehensive permit, or
the approval with conditions, the applicant may file
an appeal to the Housing Appeals Comumnittee putsuant
to Massachusetts General Laws chapter 40B, section
22.° The Housing Appeals Committee is limited to
determining whether the proposed development is
“consistent with local needs” in the case of a denial,
or in the case of an approval with conditions, whether
the conditions render the development uneconomic.”
The definition for “consistent with local needs” es-
tablishes the requirement that municipalities must
have a minimum of 10 percent of their total housing
stock affordable to low- and moderate-income resi-
dents.”

If faced with a denial of a comprehensive permit
by a board of appeals from a municipality that has not
met its housing unit minimum, as defined in 760
CMR 31.04(1), the Housing Appeals Committee may
still uphold the decision of the board if such decision
is “reasonable and consistent with local needs.”* To
show a denial is consistent with local needs, a board
of appeals for a municipality that has not met its
housing unit minimum has the burden of proving
there is a valid “health, safety, environmental, design,
open space or other local concern which supports
such denial, and then, that such concern outweighs
the regional housing need.”* Once the Housing Ap-
peals Committee has issued its decision, the aggrieved
party may appeal the decision to the “superior court

Requirements or regulations shall be consistent with
local needs when imposed by a board of zoning appeals
after comprehensive hearing in the city or town where
{1} low or moderate income housing exists which is in
excess of ten per cent of the housing units reported in
the latest federal decennial census of the city or town or
on sites comprising one and one half per cent or more of
the total land area zoned for residential, commercial or
industrial use or {2} the application before the board
would result in the commencement of construction of
such housing on sites comprising more than three tenths
of one per cent of such land area or ten acres, whichever
is larger, in any one calendar year; provided, however, that
land owned by the United States, the commonwealth or
any political subdivision thereof, the metropolitan dis-
trict commission or any public authority shall be ex-
cluded from the total land area referred to above when
making such determination of consistency with local
needs.

Mass. GEN. Laws ch. 40B, § 20,

13. Mass. GeN, Laws ch. 408, § 23; see also, Mass. GEN. Laws ch.
408, § 20 {for definition of “consistent with local needs”).

14. 760 CMR 31.05(6).




in accordance with the provisions of chapter thirty
A

Developing the Parameters of Chapter 40B

The statutory scheme contained in Chapter 40B
leaves much of the detail to be developed by regula-
tion and case law.’® The wait was not long before the
provisions of Chapter 40B were challenged, requiring
the Supreme Judicial Court to flesh out the scope of
the statute. In Board of Appeals of Hanover v. Hous-
ing Appeals Committee,” the court held that the Hous-
ing Appeals Committee had the authority pursuant to
Chapter 40B to “override local ‘requirements and reg-
ulations’ including zoning ordinances or by-laws, which
are not ‘consistent with local needs.””"* The court also
noted that the failure of a municipality to meet its af-
fordable housing obligations, as defined in Chapter
40B, does not automatically mean that it must ap-
prove all comprehensive permit applications.” It is
only if a municipality s “valid planning objections to
the details of the proposal such as health, site design,
and open space” fail to outweigh the regional need for
affordable housing that a denial of a comprehensive
permit application must be reversed.”

Other appellate decisions have helped further de-
fine the parameters of Chapter 40B. In one case, the Ap-
peals Court held that the Housing Appeals Committee
may not “override or ignore laws passed by the Legis-
lature or regulations validly promulgated by the Com-
monwealth’s various boards, departments, agencies or
commissions.”* Another Appeals Court decision held

15. Mass. Gen. Laws ch. 408, § 22.

16. See 760 CMR 30.00, 31.00 and 45.00.
17. 363 Mass. 339 {1973].

18. Id. at 355.

19, Id. at 366-67.

20. Id. ¢ 367. In addition to finding that Chapter 40B allows the
Housing Appeals Committee to averride local zoning decisions, the
court in Board of Appeals of Hanover made several other signifi-
cant determinations. The court found that Chapter 40B does not
violate home rule; that the award of a comprehensive permit does
not constitute spot zoning; that Chapter 40B is not unconstitu-
tionally vague; that the hearing before the Housing Appeals Com-
mittee must be de novo; that the alternative methods of review
provided by the statute {to the Housing Appeals Comumittee if the
applicant is aggrieved by a denial or an approval with conditions,
and to the Superior or Land Court pursuant to Massachusetts Gen-
eral Laws chapter 404, section 17 if an abutter is aggrieved by the
approval or approval with conditions) are valid; that a remand is
not required when the Housing Appeals Comimittee overturns a zon-
ing board’s denial; and that the Housing Appeals Committee may
issue an order granting approval of a comprehensive permit with
conditions.

21, Bd. of Appeals of North Andover v. Hous. Appeals Comm.,
4 Mass. App. Ct. 676, 680 {1976} {Chapter 40B does not author-

that the Housing Appeals Committee may issue a
comprehensive permit for a project even if the permit
will place that community over the 10 percent mini-
mum, reasoning that the legislature did not intend
“to require piecemeal approval of a project so a mu-
nicipality can hit the ten percent requirement on the
button.”* These cases, along with the various decisions
of the Housing Appeals Committee over the early
years, focused mainly upon the parameters of the
statute, rather than upon when a board of appeals could
properly deny or condition a comprehensive permit ap-
plication in a municipality that was under the statu-
tory minimum. As a result, a bright line emerged as
to when a board of appeals would be required to approve
a comprehensive permit application, and when a de-
nial would be valid. This bright line has since become
obscured as boards of appeals have begun to focus upon
planning, public health, safety and welfare concerns
about comprehensive permit projects.

The Case Against Chapter 40B

As the legislative goal of facilitating the creation of
affordable housing was realized, the number of com-
prehensive permit applications began to increase® A
number of factors, including escalating land costs,
more restrictive zoning throughout the state and a
new source of funding led to a substantial increase in
comprehensive permit applications over the past five
years.” The increased Chapter 40B activity has re-
sulted in numerous complaints from municipalities and
residents groups.” The primary objection of these

ize the Housing Appeals Committee to override the provisions
of the state building code, regardless of whether such authority
would facilitate the creation of affordable housing).

22. Zoning Bd. of Appeals of Greenfield v. Hous. Appeals Comm.,
15 Mass. App. Ct. 553, 562 [1983).

23. See Bonnie Heudorfer, Use of the Comprehensive Permit in Mass-
achusetts, March 18, 2003, Presentation to the Governor’s Chapter
40B Task Force. This presentation outline is available on the Chap-
ter 40B Task Force’s Web site at http://www.chapa.org/Useof40B.pdf
{last visited Nov. 10, 2003).

24, See Kenneth Forton, Expanding the Effectiveness of the Mass-
achusetts Comprehensive Permit Law by Eliminating Its Sub-
sidy Requirement, 28 B.C. EnvTL. AFe. L. Rev. 651 {2001}
{discussing emergence of Federal Home Loan Bank of Boston's
New England Fund and its importance to the creation of afford-
able housing in Massachusetts).

25. Examples of such complaints can be found oa the many Web
sites devoted to opposing Chapter 40B. Examples of these sites
can be found at www.marshfieldaction.com {last visited Nowv.
1, 2003} {containing links to other sites opposed to Chapter 408,
and alse containing information on how to use wetlands as a
method to bleck comprehensive permit applications) and
www.40B.org {last visited Nov. 1, 2003} {includes information
about Chapter 40B projects throughout Massachusetts).
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groups is that developers are taking advantage of the
statute to seek projects that are too dense compared
to what they would be permitted to do under the ap-
plicable zoning bylaws. Another frequent complaint is
that the number and size of the projects being filed are
overwhelming municipalities’ ability to provide serv-
ices for the increased population.® These groups argue
the manner in which the subsidized housing inventory
is counted is unfair and inaccurate, as it does not count
trailer parks, Section 8 housing or other inclusive hous-
ing measures. The communities also argue that the pol-
icy of counting all of the apartment units in a Chapter
40B development toward the subsidized housing in-
ventory, while only counting the affordable units of a
homeownership project, is unfair because the munic-
ipality has little say in the type of housing developers
propose.r” Many of these complaints from the oppo-
nents of Chapter 40B have been addressed by either re-
cent case law or by regulatory changes promulgated by
the Department of Housing and Community Devel-
opment. Most of the remaining issues are addressed by
the recommendations of the Chapter 40B Task Force.
Although some groups opposed to Chapter 40B would
likely prefer to see the task force recommendations ad-
dress all of their suggestions, the recommendations of
the Chapter 40B Task Force effectively address most
of the perceived flaws remaining in the system.

Recent Developments in Case Law

The most recent prominent development in the
Chapter 408 case law is Zoning Board of Appeals of
Wellesley v. Ardemore.® In that case, the court ruled
that the affordable units of a development created pur-
suant to Chapter 40B must remain affordable “for as
long as the housing is not in compliance with local
zoning requirements, regardless of the terms of any
attendant construction subsidy agreements.”* This
decision responds to the concern that the return of
once affordable units to the open market further in-
hibits a community’s ability to meet its affordable
housing requirements.” If the board fails to address

26. See Hillcep Pres. Ltd. P'ship v. Walpole Bd, of Appeals, Mass.
Housing Appeals Comm. No. 00-11 {April 10, 2002} {noting that
inadequacy of municipal services is grounds for denying a com-
prehensive permit only in limited instances).

27. See 760 CMR 45.07 {centaining requirements for inclusion
in the subsidized housing inventory). The reason apartment units
are counted more generously than homeownership units is to cre-
ate an incentive for municipalities to encourage the development
of apartment units, which are deemed to be a greater need than
additional homeownership units.

28. 436 Mass. 811 (2002},

29, Id. at 813.

30.Id. at 824.
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the issue, the units must remain affordable for as
long as they do not comply with the local zoning re-
quirements.”

In Planning Board of Hingham v. Hingham Cam-
pus, LLC,* the court addressed another significant
issue concerning Chapter 40B. The Planning Board of
Hingham appealed the approval of a comprehensive
permit application by the Hingham Board of Appeals.®
The court held that because Chapter 408, unlike Mass-
achusetts General Laws chapter 40A, section 17, con-
tains no provision specifically granting standing to
local boards or their officers to challenge a decision of
the board of appeals, the planning board lacked stand-
ing to appeal. The court then applied existing case
Iaw to rule that neither the planning board nor a per-
son acting as a board member was an aggrieved per-
son.® This decision is significant because it upholds
the statutory goal of reducing obstacles to the cre-
ation of affordable housing, which objective would be
frustrated if municipal boards that the comprehen-
sive permit process bypasses could appeal decisions of
the board of appeals.

In a recent Land Court case, the court held that in
a town that has exceeded its housing unit minimum,
the board of appeals may continue to hear and grant
comprehensive permits, although itis no longer under
any obligation to grant such permits.® This decision
allows municipalities that decide that an affordability
rate of 10 percent is not sufficient to meet their par-
ticular housing needs to approve additional affordable
housing, without having to undergo the difficult process
of amending their zoning bylaws.*

Opponents of Chapter 40B frequently charge that
the Housing Appeals Committee will not sustain a de-
nial of a comprehensive permit application by a com-
munity that has not met the housing unit minimuins,
irrespective of whether the denial was based on legit-
imate public concerns. However, in the case of Den-
nis Housing Corp. v. Dennis Board of Appeals,” the
committee upheld a decision of the Dennis Zoning
Board of Appeals denying a comprehensive permit ap-
plication because the lot coverage of the plan was ex-

31.Id. at 813,

32. 438 Mass. 364 (2003).
33. 1d. at 365,

34. Id. at 367-68.

35. See Boothroyd v. Zoning Bd. of Appeals of Amberst, Land Court
Misc. Case No. 278308 and 279352 {Aug. 14, 2003} {Sands, ].}.
36, Id. Presently there is no appellate case law or regulatory au-
thority defining the standard of review which the Land Court or
Superior Court must apply when reviewing an abutter’s appeal
of the grant of a comprehensive permit in a municipality that has
exceeded its 10 percent housing unit minimun.

37. Mass. Housing Appeals Comm. No, 01-02 {May 7, 2002}




cessive.® This case shows that whether a particular pro-
posal is appropriate can only be determined on a case-
by-case basis, and the Housing Appeals Committee will
deny applications that it deems inappropriate.”

The Housing Appeals Committee also upheld the
local board of appeals in Drumlin Development LLC
v. Sudbury Board of Appeals,® and, in so doing, sus-
tained a condition that the applicant claimed made de-
velopment of the project uneconomic. This decision
represents a reaffirmation by the committee that the
exercise of discretion by the local board of appeals
must be upheld, even if not objectively reasonable, as
long as the condition imposed does not result in the
project becoming uneconomic.” Because the condi-
tion imposed by the board did not affect the economic
viability of the project, it was held to be valid.” Con-
versely, if a condition does affect the project’s eco-
nomic viability, the local board must show there is a
valid local concern protected by the condition, and
that such concern “outweighs the regional need for af-
fordable housing.”*

Casaletto Estates, LLC. v. Georgetown Board of
Appeals is yet another recent Housing Appeals Com-
mittee case decided in favor of the board of appeals.™
In this case, the committee held that once a town ex-
ceeds the 10 percent minimum, it may deny all com-
prehensive permit applications, even ones filed before

38.Id. On an appeal of a related declaratory judgment action, the
Supreme Judicial Court held that the Historic District Com-
mittee of the town of Dennis was a “local board” pursuant to
Massachusetts General Laws chapter 408, section 21, and thus
the applicant was not required to file a separate application with
that Historic District Committee. Pennis Hous. Corp. v. Zon-
ing Bd. of Appeals of Dennis, 439 Mass. 71, 83 {2003).

39. Dennis Housing Corp., No. 01-02 {May 7, 2002},
40. Mass. Housing Appeals Committee No. 01-03 (Sept. 27, 2001).

41. Id. The condition at issue in the Drumlin case involved the lo-
cation of signs on the property, a condition which the Housing Ap-
peals Committee determined did not make the project uneconomic.

42, Id.
43. 1d. See also, 760 CMR 31.06(7}.
44, Mass. Housing Appeals Comm. No, 01-12 {May 19, 2003},

45. Id. at 21, The applicant in the Casaletto Estates case had ap-
pealed to the Housing Appeals Committee the board of appeals’
failure to close the public hearing in a timely manner, seeking a
constructive grant of the application. Id. at 1. The Housing Ap-
peals Committee held that the applicant did not unequivocally
state to the board that it would not participate in any further hear-
ings or provide further evidence, as is required for constructive
approval {or construetive denial, as is the Housing Appeals Com-
mittee’s oft-stated preference in this type of situation); therefore
constructive approval was denied. Id. at 15. Typically when the
Housing Appeals Committee denies an appeal seeking a con-
structive approval, the case will be remanded back to the board
for further proceedings. However, in this case, the board issued a
decision denying the comprehensive permit while the appeal was

the 10 percent minimum was met.* As provided in
Massachusetts General Laws chapter 40B, section 20,
once a municipality has exceeded its 10 percent af-
fordable housing requirement, any decision denying a
comprehensive permit application is automatically
consistent with local needs.*

While the Housing Appeals Committee is willing to
deny inappropriate developments, it remains commnzit-
ted to the mandate of Chapter 40B, which is to increase
the production of affordable housing in Massachusetts.
The Housing Appeals Committee has overturned de-
nials based on insufficiency of municipal services in Hill-
top Preserve Limited Partnership v. Walpole Board of
Appeals;” inadequate municipal sewer systems in
FPranklin Commons Limited Partnership v. Franklin
Board of Appeals;® and claims of insufficient frontage
in Delphic Associates, Inc. v. Middleborough Board of
Appeals.”

The decision in Hilltop Preserve is particularly im-
portant, as it exhaustively examines the reasons a local
board of appeals may not, except in limited circum-
stances, deny a comprehensive permit due to the pro-
ject’s impact upon municipal services.® The municipal
services that communities claim are being over-
whelmed [schools, emergency services, roads and water
and sewer capabilities) are services they have a legal
obligation to provide.” Therefore, municipalities can-

pending, and, aided by the new regulation counting units 4s soon
as the comprehensive permit is issued, the town added enough
affordable units to exceed its 10 percent threshold. Jd. at 14, The
Housing Appeals Comumittee held that the change in the regula-
tion applied to applications filed before the effective date of the
new regulations, and that once the town exceeded its 10 percent
requirement, it could deny all comprehensive permit applica-
tions, even ones filed before the date the town had exceeded the
10 percent minimunm, Id, at 21,

46. See Mass. GEN. Laws ch. 40B, § 20.
47. Mass, Housing Appeals Comum. No. 00-11 {April 10, 2002).

48. Mass. Housing Appeals Comm. No. 00-09 {Sept. 27, 2001). In
this case the Housing Appeals Committee ruled that even when
a towawide sewer moratoriunm was in place, the town could not
use the inadequacy of the municipal services unless such instal-
lation was not technically or financially feasible. Id. at 15-16,

49. Mass. Housing Appeals Comm. No. 00-13 {July 17, 2002}
The town claimed that the provisions of Massachusetts General
Laws chapter 40A, section & mandate that an access road to a sub-
division have at least 50 fect of frontage on a street, a claim sum-
marily rejected by the Housing Appeals Comunittee. Id. at 11,
50. Hilleop Preserve Ltd. P'ship v. Walpele Bd. of Appeals, Mass.
Housing Appeals Comm. No.00-11 [April 10, 2002} {pursuant to
760 CMR 31.06{8), a municipality may not deny a comprehen-
sive permit based upon the inadequacy of municipal services un-
less it can show that “installation of adequate services is not
technically feasible or is not financially feasible due to unusual
geographic or environmental circumstances.”).

51.Id.
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not use the inadequacy of these services as grounds for
denying a comprehensive permit nor can they require
a comprehensive permit applicant to address com-
munity-wide inadequacies in municipal services.®
However, the city or town may require mitigation
from a comprehensive permit applicant for the actual
impacts of the project.® In Hilltop Preserve, the com-
mittee also examined the limitations upon planning
boards, water and sewer commissions and zoning
boards of appeal under Massachusetts General Laws
chapter 40A {the “Zoning Act” or “Chapter 40A”) to
require off-site improvements, and held that towns
are similarly limited in relation to comprehensive per-
mits.*

The Housing Appeals Comimnittee has further shown
its willingness to rule against developers in two recent
decisions, both issued on the same day. The first in-
volved the grant by the Zoning Board of Appeals of Re-
hoboth of a comprehensive permit with the condition
that only 16 units would be allowed, rather than the
37 units requested by the developer.® The Housing Ap-
peals Committee held that the developer did not meet
its burden of showing that the condition rendered the
project uneconomic, and thereby upheld the board’s de-
cision.” In the second case, the Housing Appeals Com-
mittee considered the approval of a comprehensive
permit, with conditions, by the Woburn Zoning Board
of Appeals.” The developer in the Woburn case had
sought to build 640 apartment units, which the board
reduced to 300 units in its decision.® After intensive
analysis of the financial information that the parties
provided, the Housing Appeals Committee ruled that,
although the developer did not prove that 640 units
were necessary for the project to be economic, the city
likewise failed to show that the project would be eco-
nomic at 300 units.” Because neither party was able
to sustain its burden, the Housing Appeals Commit-
tee determined that, based on the financial informa-
tion before it, the proper size of the project was 420
units.® These cases show the level of analysis that the
Housing Appeals Committee uses to determine

52.1d.
53.1d. at 15.
54, Id.

85, See 9 N. Walker St. Dev., LLC. v. Rehoboth Bd. of Appeals,
Mass. Housing Appeals Comum. No. 99-03 {June 11, 2003},

56, Id. at 8.

57. See Archstone Cmtys. Trust v. Woburn Bd. of Appeals, Mass.
Housing Appeals Comm. No. 01-07 {June 11, 2003).

58.Id. at i, 13.
59. Id. at 39-40.

60. Id. at 40. Besides the financial information, the Housing Ap-
peals Committee reviewed numerous additional concerns of the
board, and took those considerations into account when Hmit-
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whether a project meets the requirements of Chapter
40B, and reflect favorably on the agency’s even-hand-
edness and objectivity.

2001 Regulatory Changes

In 2001, the Department of Housing and Commu-
nity Development promulgated changes to the regu-
lations governing the creation of affordable housing.
These changes were designed to address specific con-
cerns about the impact of the rapid growth of afford-
able housing developments on host communities. One
such concern involved the manner in which the hous-
ing unit minimum is calculated. Prior to the change,
affordable housing units were not counted unless they
were subject to building permits, were available for oc-
cupancy or were occupied.® Municipalities that were
close to meeting their housing unit minimum believed
this method of counting subjected them to additional
applications even after they had issued comprehensive
permits that, if exercised fully, would place them above
their minimum. In response, the regulation was
amended to count units allowed pursuant to a com-
prehensive permit as soon as the permit becomes final,
eliminating the need to wait for the developer to apply
for a building permit,® However, if no building permit
is sought within one year of the date of the compre-
hensive permit, the units must be removed from the
subsidized housing inventory.® Thus, municipalities
are protected from having to issue comprehensive per-
mits beyond their statutory obligation, but are pre-
vented from taking permanent credit for units until
they are created.

One of the most persistent charges by opponents of
Chapter 40B is that the law permits a rate of growth
that many municipalities are unable to sustain. The
Department of Housing and Community Develop-
ment addressed this concern in two different amend-
ments in 2001, First, a provision was promulgated to
grant temporary relief to municipalities that have
made “recent progress” toward meeting their afford-

ing the size of the project to 420 units.

61. See 760 CMR 31.04{1}{a).

62, The new regulation provides that
Housing units shall be counted if they are subject to
building permits, available for occupancy, or occupied. In
addition, housing units authorized by a comprehensive
permit shali be counted when the comprehensive permit
becomes final {760 CMR 31.08{4]}, provided that any
housing units, for which building permits have not been
issued within one year of the date when the compzehen-
sive permit becomes final, shall no longer be counted
until building permits have been issued.

Id

63. Id.




able housing obligations.® The regulations define “re-
cent progress” as occurring when “the number of hous-
ing units that have been created during the twelve
months prior to the date of the Comprehensive Permit
application and that count toward the housing unit
minimum . . . is equal to or greater than 2% of the mu-
nicipality’s total housing units.” The benefit of this
amendment is that a municipality that has made ac-
tual significant progress toward meeting its affordable
housing obligation in the previous 12 months is allowed
to take a step back and absorb the impact of that
progress for one year, before being required to resume
issuing comprehensive permits.* While this may have
a slight negative impact on the rate of creation of af-
fordable housing in Massachusetts, it is necessary to
allow municipalities that are actually making progress
to recover from the impact of such progress before
they are subjected to additional applications.

In addition to the “recent progress” exemption, the
Department of Housing and Community Development
has acted to protect municipalities from projects that
are simply too large for the size of the community, by
adopting the “Large Project” exemption.® This ex-
emption allows a board of appeals to deny an applica-
tion for a comprehensive perrnit seeking an inappropriate
number of units.” The appropriateness of the size of the
project is based upon the total number of units within
the municipality.® Given the propensity of some de-
velopers to threaten affordable housing developments
well beyond the municipality’s ability to assimilate, in
order to obtain zoning relief without an affordable hous-
ing component, this provision should benefit both op-
ponents and proponents of Chapter 40B. Municipalities,
and their boards of appeal, will know the maximum
number of units an applicant may seek, and affordable
housing advocates will no longer have to support inap-
propriate developments that the developer has no ac-
tual intention of building.

Another response to the frequent complaint that de-
velopers threaten to file comprehensive permit appli-
cations as a means of obtaining zoning relief not
involving the creation of affordable housing is the new
one-year “cooling off” period.” This regulation prevents
developers who have filed for permits without an af-
fordable component from seeking a comprehensive

64. 760 CMR 31.07(1)(d).

65, Id.

66. 760 CMR 31.07(1}g).

&7, Id.

68. Id. The regulation allows a municipality having 7,500 or
more housing units to deny an application for a comprehensive
permit that seels to add more than 300 units, or 2 percent of all
of the housing units in the municipality, whichever is greater. A
municipality having between 5,00 to 7,500 units may deny
comprehensive permits seeking to add more than 250 units,

permit on the same land for one year.” Coupled with
the “Large Scale Project” regulation, this cooling off
period should deter developers from using the threat
of a Chapter 40B development that they have no in-
tention of constructing as a means of seeking zoning
relief to which they are not entitled.

2002 Regulatory Changes

The legislature was not content with the extent of
the regulatory changes promulgated in 2001 and voted
to overhaul Chapter 40B in the summer of 2002. The
resulting Omnibus Housing Bill represented a com-
promise between affordable housing advocates and op-
ponents to Chapter 40B.”" Key provisions of the bill
included new methods for calculating the subsidized
housing inventory (including counting accessory apart-
ments, units developed either through a local subsidy
or the Community Preservation Act and subsidized
long-term affordable units for individuals who are
mentally retarded or mentally ill); recognition for com-
munity planning by granting exemptions for munici-
palities that increase their affordable housing stock by
.5 percent annually pursuant to a Department of Hous-
ing and Community Development certified plan; a re-
quirement that the Department of Housing and
Community Development update the subsidized hous-
inginventory every two years; and a requirement that
subsidizing agencies submit detailed site approval let-
ters,”

Governor Swift vetoed the Omnibus Housing Bill
in August 2002 stating that it would have a negative
tmpact on the development of affordable housing. In-
stead, the governor, through the Department of Hous-
ing and Community Development, promulgated
additional regulations that addressed most of the issues
contained in the vetoed legislation.

The first of the new regulations became effective
as an emergency regulation on July 22, 2002. This pro-
vision effectively ended the use of the Federal Home
Loan Bank of Boston’s New England Fund as a means
of subsidizing affordable housing developments, be-
cause it required that the bank itself issue a written
determination of project eligibility {the “site eligibil-
ity letter”} for any applications for a comprehensive per-

while a municipality having between 2,500 to 5,000 units may
deny permits seeking more than 200 units. Municipalities hav-
ing less than 2,500 units may deny any cemprehensive permit
seeking to add more than 150 units.

69. 760 CMR 31.07{1 4k},

70. Id.

71. See generally Chapter 40B Preserved with Modifications,
CHAPA Newsletter, Ang. 2, 2002, available at Ittp:/ fwww.chapa
org/news_08-02-02.htm.

72.1d.
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mit. Previously, the member banks had been issuing
site eligibility letters.” As a result, the Federal Home
Loan Bank of Boston suspended the operation of the
New England Fund, effective Aug. 8, 2002. Given the
lazrge number of affordable housing developments that
had been created under the New England Fund, the loss
of this subsidizing option will likely have a negative
impact upon the creation of affordable housing in
Massachusetts.

The remaining new regulations became effective
Dec. 20, 2002. Included among these regulations is an
attempt by the Department of Housing and Commu-
nity Development to reinvigorate the dormant New
England Fund by allowing it to choose a public or
quasi-public agency to determine site eligibility when
the funding entity is a non-governmental agency.” In
addition to issuing site eligibility letters, this agency
would also be charged with issuing final approval of
the project.” This new regulation has, in fact, enticed
the Federal Home Loan Bank of Boston to reinstate the
New England Fund, but it remains to be seen whether
developers will consider the program a workable fund-
ing source. The most troubling issue is that such over-
sight will lead to a return of the command and control
system of subsidies, which has proved to be a less ef-
fective method of stimulating creation of affordable
housing than market-driven methods.” In order for
this regulation to be truly effective in creating afford-
able housing, the guidelines for the agency issuing site
approval and final approval must allow developers
enough flexibility to make projects financially feasi-
ble.

The most significant of the 2002 regulations res-

73. See 760 CMR 31.01.
74, 760 CMR 31.01{2}{g).

75. 760 CMR 31.09{3} {requiring final written approval from the
subsidizing agency before the comprehensive permit becomes
valid). See also, Forton, supra note 24 [illustrating the benefits
of the New Bngland Fund upon the development of affordable
housing in Massachusetts, and calling for the elimination of the
subsidy requirement).

76. The Department of Housing and Community Development
issued Guidelines for Housing Programs in Which Funding is Pro-
vided Through a Non-Governmental Entity on Feb. 18, 2003,
These guidelines provide a list of sever mandatory findings a proj-
ect administrator must make when determining site eligibility.
In addition to these mandatory findings, the project administra-
tor is instructed to consider the project’s density and size, af-
fordability, environmental impact (including the principles of
“gmart growth”), community impact and the impact of other
pending housing applications. While the guidelines do not indi-
cate the level of consideration to be given by the project admin-
istrator to these issues, a strict reading will result in making
projects undertaken pursuant to the New England Pund more
tightly constrained than projects undertaken pursuant to exist-
ing subsidies. The result of the regulation and guidelines will
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urrects the legislature’s attempt to reward municipal-
ities for planned growth of affordable housing.” The
“planned production” exemption sets forth a regula-
tory scheme for approving a local master plan for the
development of affordable housing.” After initial cer-
tification by the Department of Housing and Com-
munity Development, this plan must be recertified
every vear to ensure progress is being made.” If the mu-
nicipality has increased the total number of affordable
housing units by .75 percent of the total number of its
year-round housing units, it is awarded a one-year ex-
emption from granting comprehensive permits.™ An
increase of 1.5 percent in a year results in a two-year
exemption.® This regulation acknowledges the im-
portance of local planning, and accords it great defer-
ence, 50 long as the municipality is in fact working to
implement its plan.

Another indication that the new regulations are re-
sponsive to concerns about local control is 760 CMR
31.07{3){d), which allows the Housing Appeals Com-
mittee to consider a town’s master plan, comprehen-
sive plan or community development plan when it
assesses local need. If such a plan is in place and it ad-
dresses affordable housing, and if progress is being
made in its implementation, then the board of appeals
may deny a comprehensive permit application that it
deems contrary to the plan. That decision will be
treated as consistent with local needs ®

Finally, the 2002 regulations have addressed many
of the concerns of Chapter 40B opponents about the
manner in which the Department of Housing and
Community Development’s subsidized housing in-
ventory is calculated. The definition of low- or mod-

likely render the New England Fund obsolete as developers are
unlikely to choose to work with a more restrictive subsidy when
less restrictive alternatives are available. The additional limits
present in the new regulations and guidelines also are woubling
because they seem to represent a return to the command and con-
trol approach to the development of affordable housing. This ap-
proach has proven to be less effective at creating new affordable
housing units than the market-driven approach that existed
under the New England Fund prior to the new regulaticns, In any
event, there should be uniformity in the regulations and guide-
lines for all subsidy programs.

77. 760 CMR 31.07{1}{1).

78. Id.

79. Id.

80. Id.

81. Id.

82, 760 CMR 31.07{3){d). Although the Housing Appeals Com-
mittee already had the ability to take 2 municipality’s master plan
into account when deciding if a denial of a compzehensive per-
mit application is consistent with local needs, the new regula-
tion provides specific parameters for municipalities to follow to
allow them to plan for the gradual increase of affordable hous-
ing units within its borders.




erate-income housing contained in 760 CMR 30.02
was meodified to include low- and moderate-income
housing created pursuant to the Community Preser-
vation Act,® accessory apartments {if occupied by per-
sons making less than 80 percent of the area median
income}, and housing created under the Local Initia-
tive Program. These changes are essentially the same
as those reflected in the vetoed Omnibus Housing
Bill.* Although there are still other units of affordable
housing that Chapter 40B opponents would like to see
included in the count, such as Section 8 housing or
trailer parks, the changes that have been made seek to
address many of the inequities in compiling the sub-
sidized housing inventory.

The 2002 regulatory changes also respond to propo-
nents’ concerns about affordable housing. In addition
to attempting to entice the New England Fund to reen-
ter the subsidized housing business in Massachusetts,
the Department of Housing and Community Develop-
ment promulgated a regulation that prohibits munici-
palities from requiring more than a 5 percent down
payment for units created pursuant to local initiative.®
Another new regulation creates a rebuttable presump-
tion that a condition imposed in the grant of a com-
prehensive permit that causes a subsidizing agency to
deny funding makes the project uneconomic.®

These regulations illustrate the balance that the
Department of Housing and Community Develop-
ment has sought to achieve between the goal of cre-
ating sufficient affordable housing in every
Massachusetts community and the often contradictory
goal of protecting those same communities from the
problems associated with the rapid expansion that can
occur due to approving Chapter 40B projects.®

83, Mass. GEN. Laws ch. 44B.

84, See 760 CMR 30.02; see also, Omnibus Housing Bill, Report
of the Committee on Conference, July 29, 2002.

85. See 760 CMR 45.03{4); see also, 760 CMR 45.04{4).
86, See 760 CMR 31.07{1){f.

87. A recent study conducted for Citizens Housing and Planning
Association calls into question the assumption that growth is au-
tomatically accompanied by “increased demand for [municipal]
services and higher municipal costs.” See Robert Nakosteen &
James Palma, The Fiscal Impact of New Housing Development
In Massachusetts: A Critical Analysis, currently available at
www,chapa.org/fiscalimpact.pdf {last visited Nov. 1, 2003). The
report states “the standard models relied upon by cities and
towns to estimate the fiscal impact of development may be sys-
tematically overestimating these costs i many communities.”
Id. at 2.

88. Press Release, Governor Mitt Romney, Romney Convenes Af-
fordable Housing Task Force {Feb. 18, 2003). Available at:
http://www.mass.gov/portal/govPR.jspigov_pr=gov,_pr_030218_4
OB_taskforce.xml {last visited Nov. 1, 2003},

89. See Chapter 40B Task Force Findings and Recommendations,

Chapter 40B Task Force Recommendations

On Feb. 18, 2003, Governor Romney appointed a
task force to address the remaining problems and con-
troversies surrounding Chapter 40B. The governor won
a key concession from the legislature — a moratorivm
on bills filed to amend or repeal Chapter 408 until the
task force completed its study.® After numerous pubic
meetings, the task force issued the “Chapter 408 Task
Force Findings and Recommendations Report to Gov-
ernor Mitt Romney May 30, 20037 {the “report”].¥
The report’s recommendations are a result of extensive
debate after receiving voluminous amounts of both
written and oral testimony.® The recomimendations
will not make all participants in the debate completely
satisfied, which is, itself, persuasive evidence of a vi-
able compromise.

The report begins with findings concerning the im-
pacts on municipalities of affordable housing devel-
opments created pursuant to Chapter 40B.” The report
examines the effect of such developments upon school
systems, noting that the task force has received no ev-
idence of any such development being the sole or even
primary cause of shortfalls in municipal school budg-
ets.” The report does acknowledge, however, that the
units created pursuant to a Chapter 40B development
will likely cause an increase in school enroliment in
the municipality.” The report recommends revamping
the local aid formula to address inequities in funding
due to the creation of Chapter 40B housing in certain
municipalities.®

Another finding concerns municipal water and
sewer impacts.” The report notes that many commu-
nities operate on the basis of a “full cost recovery” of
water and sewer expenses, and therefore Chapter 408

Report to Governor Mitt Romney, May 30, 2008, A copy of this
report can be obtained on the Chapter 40B Task Force's Web site
at www.state.ma.us/dhcd/Ch40Btf/ {last visited Nov. 1, 2003}
(hereinafter Task Force Report).

90. Id. The minutes of the Chapter 40B Task Force hearings, along
with copies of the materials presented during those hearings, are
also available on the task force Web site.

91. 1d. at 19-24.

92. Id. at 20-21.

93, Task Force Report, supra note 89, at 21.

94. 1d. at 35, Because the creation of affordable housing pursuant
to Chapter 40B will have a negligible effect upon the number of
school-aged children in the state, the task force was correct in
determining the problem that needs to be addressed is inade-
quacies in the local aid formula, not in Chapter 40B. Clearly, the
school-aged children living in homes developed pursuant to
Chapter 408 would have to be educated somewhere in the state,
particularly considering that up to 70 percent of the affordable
units may be set aside for local preference, so the issue should
be addressed by the legislature by redistribution of local aid.

95. Id. at 21-22.
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developments do not add to the financial burden on
these communities in that regard.” The report further
notes the municipality may legitimately require mit-
igation from the developer for the impacts the devel-
opment has upon the municipal water and sewer
service.”

In response to the frequently encountered argu-
ment that Chapter 40B developments raise public
safety concerns because they place an increased bur-
den on municipal emergency services (fire and police),
the report finds that these concerns are not limited to
developments pursuant to Chapter 40B. Furthermore,
the report notes that no evidence was presented to the
task force showing that a Chapter 40B development has
placed an unreasonable strain upon a particular mu-
nicipality’s ability to provide fire and police services.”

In addition to assessing the impact of Chapter 40B
development upon municipalities, the report assesses
factors that create the need for the statute.® In partic-
ular, the report notes the problems associated with
Chapter 40A, which makes the permitting of non-Chap-
ter 40B developments difficult and expensive.'® The
report calls upon the governor to reevaluate the effec-
tiveness of Chapter 40A, but does not make any sug-
gestions along these lines.™

With the issues thus identified, the report recom-
mends changes to Chapter 40B and the regulations
promulgated thereunder.’® The first, and most signif-
icant, recommendation is to change the method for
counting homeownership units.'™ As discussed above,
at the present time only the affordable units of a home-
ownership development count toward the municipal-
ity’s subsidized housing inventory. In contrast, all of
the units of an apartment complex created pursuant
to Chapter 40B count, regardless of whether they are
affordable or market-rate units.* This disparity in the
counting of units, which was implemented to create

96. Id. at 22.

97. Id.

98. Task Force Report, supra note 89, at 22,

99, Id. at 22-25, The task force’s finding that development is “often
expensive and time constuning” listed the following factors as
contributing to the problem: “the high cost of land; housing de-
mand; and the extent of regulation.” The task force found these
factors have inhibited the development of housing in Massa-
chusetts, and have led developers to use Chapter 40B as a means
of avoiding the extensive regulation inhibiting the development
of housing.

100. Id. at 23-25,

101. Id. at 34. The task force recommended that a task force be
convened to examine the inadequacies of Chapter 40A if the
governor determines changes are required.

102. Id. The recommendations of the task force are contained in
Step Two of the report, pages 25-42.

103, Task Force Report, supra note 89, at 26-27. The recom-
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an incentive for municipalities to create much needed
rental housing, has been a source of great consterna-
tion for municipalities. As a result, in order to make
the count more equitable, while preserving an incen-
tive for creating apartment units, the report recom-
mends counting every affordable unit in a
homeownership development twice when calculating
the subsidized housing inventory.'® Although this
change may not completely satisfy opponents of Chap-
ter 40B, it does remove much of the inequity in the
count while preserving the incentive to create rental
housing,.

The report’s second recommendation pertains to the
counting of manufactured housing {or mobile homes).'”
Although the report does not endorse the counting of
these units, as many municipal leaders would like, it
does propose that further study be done on the issue.'

One issue that emerged during the task force hear-
ings was that many projects approved by a compre-
hensive permit could not reasonably be ready to apply
for a building permit within the one-year period given
by the current regulations.' Thus, through no fault of
the municipality, the units would cease to be counted
after the one-year period expired. In response to this
criticism, the report recommends that if a municipal-
ity can show that the developer could not reasonably
seek a building permit within the one-year period due
to factors beyond the control of the municipality, the
Department of Housing and Community Develop-
ment may extend the one-year time limit.'"

One of the most persistent political and philo-
sophical complaints about Chapter 40B is that it rep-
resents a derogation of the much cherished right of
Home Rule for Massachusetts comumunities. As dis-
cussed ahove, the 2002 regulatory changes addressed
this eriticism by creating the “planned production” ex-
emption.V’ However, many municipalities argued the

mendation proposes to amend 760 CMR 31.04{1}{a} to count two
times the number of affordable home ownership units in a mu-
nicipality toward its housing unit minimum.

104, See 760 CMR 31.04.

105. Id.

106. See Task Force Report, supra note 82, at 26.

107. Id. at 27.

108. Id. The reluctance of the task force to include mobite homes
in the subsidized housing inventory was based not on a belief that
such homes are not affordable, but instead on the difficulties in
determining whether a particular mobile home meets the af-
fordability requirements without the presence of a deed restric-
tion on the units. The goal of the further study recommended by
the task force will, presumably, focus on how such units can be
reliably counted in the subsidized housing inventory.

169, 760 CMR 31.04{1}.

110. Task Force Report, supra note 89, at 27,

111. See 760 CMR 31.07{1}{i}.




threshold for achieving the exemption was set too
high. In response, the report proposes a change in the
“planned production” regulations by lowering the
threshold for the one-year exemption from .75 percent
to .5 percent.'* The report also recommends lowering
the threshold for the two-year exemption from 1.5 pet-
cent to 1 percent.'® Additionally, under the report’s pro-
posal, a new three-year exemption would be created for
municipalities that increase their affordable housing
stock by 1.5 percent in a year.!"* As before, these ex-
emptions only would apply to communities that have
a certified affordable housing plan.''® These recom-
mendations, coupled with the proposed double count-
ing of the home ownership units, will allow a
municipality to take the initiative to plan for and cre-
ate affordable housing in a manner of its own choos-
ing. Any municipality failing to take advantage of this
opportunity will no longer be able to argue convinc-
ingly that Chapter 40B is interfering with its legitimate
planning goals.

Due to the hardships volunteer boards face when
presented with numerous comprehensive permit ap-
plications, the report recommends limiting the num-
ber of applications a municipality must consider at any
given time. The proposed limit is either 2 percent of
the municipality’s total year.round housing stock {if
it does not have a Department of Housing and Com-
munity Development certified affordable housing plan)
or .5 percent of its total year-round housing stock {pur-
suant to a Department of Housing and Community De-
velopment certified affordable housing plan).*
Comprehensive permit applications that have been
pending before the board for Jonger than nine months
will not count toward the total in order to discourage
boards from delaying action on applications to forestall
additional filings for an indefinite period."” This rec-
ommendation essentially extends the one-year “re-
cent progress” and “planned production” exemptions
sn additional nine months.

Another of the report’s proposals would aliow the
municipality to submit written comments to the sub-
sidizing agency to be answered by the applicant.'® This

112. See Task Force Report, supra note 89, at 35-38.
113, Id. at 38.

114, Id.

115. See id; see alse 760 CMR 31.07{1){i}.

116, See Task Force Report, supra nate 89, at 27. This proposal
would add 2 new subsection to 760 CMR 31.07, which would be
subsection {1}{j).

117. Id.

118. Id, at 29-33. This recommendaticn proposes to amend 760
CMR 31.01 to improve the site eligibility process to encourage
additional local input earlier in the process.

119. Id. at 33. The authors submitted a proposal for the reor-

recommendation would inform the developer about
municipal concerns with the project at a point when
the developer has the greatest flexibility to make
changes. However, this regulation will not work if it
is simply used by municipalities to short-circuit the
comprehensive permit process by blocking site eligi-
bility letters for technically feasible projects. It will also
fail if developers are unwilling to be responsive to the
legitimate concerns raised by the municipalities.
Given the breadth of the issues for the task force
to consider, it was not able to spend much time on the
matters pertaining to the Housing Appeals Commit-
tee. The study did hear a great deal of commentary
about problems with the Housing Appeals Commit-
tee, both of performance and of perception, and decided
that the issue was important enough to require a sep-
arate study to recommend ways of improving the com-
mittee.'” One major area of concern for the new
Housing Appeals Committee Task Force will be to ex-
amine whether abutter appeals of decisions granting
comprehensive permits shouid be heard by the Hous-
ing Appeals Committee, as reconstituted, or whether
those appeals should remain in the Superior and Land
Courts.”™ Currently there is a bifurcated appeals process
dependent upon the status of the party filing the ap-
peal: a developer appealing the denial of a compre-
hensive permit application [or the grant of a
comprehensive permit with conditions) must appeal
to the Housing Appeals Committee, but an abutter ag-
grieved by the grant of a comprehensive permit {or the
grant of a comprehensive permit with conditions)
must appeal to the Superior Court or Land Court.™ In
the case of the grant of a comprehensive permit with
conditions, it is possibie that both the develeper and
abutters will choose to appeal, resulting in the filing
of both administrative and judicial appeals. This dual
appellate track can present serious problems, partic-
nlarly in the case where the court acts on an appeal of
a comprehensive permit, only to have the substantive
nature of that permit changed by a subsequent deci-
sion of the Housing Appeals Committee.'* To pre-
vent the inefficient aliocation of state resources by

ganization of the Housing Appeals Committee to the task force,
which can be found on the task force Web site, Attorney Regnante
has since been appointed to the task force charged with exam-
ining the procedures of the Housing Appeals Committee.

120. Id.

121, See Mass, GEN. Laws ch. 40B, § 22 {for developer appeals);
see also Mass. GEN. Laws ch. 40B, §21 (for abutter appeals).

122. The dual appellate track could result in a situation where
both the developer and abutters appeal the grant of a compre-
hensive permit with conditions. The developer would be ap-
pealing to the Housing Appeals Committee claiming that the
conditions render the project uneconomic. The abutters would
be appealing to the Superior or Land Court claiming that the zon-
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allowing multiple appeals of an identical board of ap-
peals decision, abutter appeals should come under the
urisdiction of a reconstituted Housing Appeals Com-
mittee, whose decision could then be reviewed by the
Superior Court pursuant to Massachusetts General
Laws chapter 40B, section 22 and Massachusetts Gen-
eral Laws chapter 30A.% The Housing Appeals Com-
mittee Task Force will be charged with examining
this idea, along with many other proposals for im-
proving the efficiency of the committee, all with the
goal of expediting the creation of affordable housing.

The report also makes several other recommenda-
tions, For example, it proposes revising 760 CMR 31.04
to require the Department of Housing and Community
Development to update its subsidized housing inven-
tory at a city or town’s request; acknowledges that eight
units per acre or four times surrounding density
|whichever is greater} is an appropriate measure of the
proper density for homeownership developments;' rec-
ommends that a growth aid formula be created to com-
pensate municipalities for the impacts on services
coming with a Chapter 40B development; and suggests
that inter-municipal agreements to share affordable
housing units in a manner cormmensurate with the im-
pact upon each municipality be allowed." Additionally,
the task force recommended a pilot program for creat-
ing “housing regions,” which would allow cities and
towns to count some affordable housing units located
in neighboring municipalities toward their own af-
fordable housing obligation.” To participate in the
“housing region,” municipalities must be contiguous,
and each have affordable housing exceeding 5 percent
of its existing year-round housing stock while remain-
ing under the 10 percent housing unit minimum."”
This was a very controversial recommendation, as there
was much concern that wealthier municipalities would

ing board of appeals should have denied the project. Assuming
that the court did not stay its proceedings while the Housing Ap-
peals Committee hearing was pending, the possibility exists that
the court could issue a decision before the decision of the Hous-
ing Appeals Committee is issued. If the court upheld the board
of appeals decision based upon the reasonableness of the condi-
tions imposed by the board of appeals, then the Housing Appeals
Committee subsequently held that those conditions were in-
valid because they rendered the project uneconomic, the basis
upen which the court based its decision would no longer be
valid, and a new wial would likely be required. Given these valid
procedural complications, it is clear that the appellate route for
comprehensive permit decisions must be changed.

123. The Chapter 40B Task Force Web site contains copies of all
submissions made by interested parties to the task force.

124. This acknowledgement was accompanied by the suggestion.
that subsidizing agencies adopt guidelines consistent with the new
density criterion, a suggestion that has already been implemented
by Mass Housing,

125. Task Force Report, supra note 89, at 25-42.
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buy their way out of their affordable housing responsi-
bilities. The resulting compromise allows contiguous
communities that share impacts from a Chapter 40B de-
velopment located in one of the communities to share
the affordable units as well. No single unit would ap-
pear in more than one of the municipality’s invento-
ries, '

Overall, the report contains comprehensive rec-
ommendations for the reform of Chapter 40B that
would be in the best interest of the commonwealth to
adopt. The legislature should move quickly to enact
the proposed reforms'”

Alternatives to Chapter 40B

If the legislature does not believe that the recom-
mendations of the task force will suffice, and instead
chooses to repeal Chapter 40B, it should be aware that
a judicially imposed solution to the affordable hous-
ing crisis is a realistic possibility, given the course of
events in other states.

Several state courts have imposed judicially man-
dated affordable housing requirements based upon civil
rights provisions of their state constitutions. The most
notable instance of such a judicial solution to exclu-
sionary zoning occurred in New Jersey shortly after
Chapter 40B was passed in Massachusetts, In Southern
Burlington County NAACP v. Township of Mount Lau-
rel ® the Supreme Court of New Jersey ruled that the
zoning scheme of the Township of Mount Laure} dis-
criminated against low- and mederate-income hous-
ing, and held that this violated the state constitution
because the ordinance in question was “presumptively
contrary to the general welfare and outside the intended
scope of the zoning power” of the township.'® Later cases
in New Jersey have extended the scope of the Mount

126. Id. at 39.
127.1d.
128. Id.

129. On Qct. 16, 2003, the Joint Committee on Housing and Urban
Development favorably reported on a bill entitled “An Act Pro-
meting Affordable Housing and Conumunity Planning in the Com-
monwealth.” This bill closely tracks the recommendations of the
task force, and implements most of the key features contained in
the report. Additionally, the HUD biil codifies cerrain Housing Ap-
peals Committee regulations that have been discussed above, and
also inciudes a new provision allowing a board of appeals to deny
a comprehensive permit application, consistent with local needs,
when it has approved at least three comprehensive permit appli-
cations, each of which was for at least 20 units, in the previous 12
months. See Joint Committee on Housing and Urban Development,
Oct. 16, 2003 “An Act Promoting Affordable Housing and Com-
munity Planning in the Commonwealth,” section five, page 10.

130. 336 A 2d. 713 [NL]. 1975).
131, Mount Laurel, 336 A.2d at 730.




Laurel decision, including the creation of a builder’s rem-
edy that allows a developer to avoid local zoning pro-
visions in a manner similar to what is authorized by
Chapter 40B.*#

In addition to state constitutional provisions, ad-
vocates of affordable housing throughout the country
are beginning to use the Fair Housing Act™ as a method
of overcoming exclusionary zoning practices.’™ Af-
fordable housing advocates necessarily will twm to
these alternatives in the event the legislature repeals
Chapter 40B, and the remedies under these alternatives
may impose requirements more onerous than what is
currently in place pursuant to Chapter 40B.

Conclusion

There is an inherent conflict between the provi-
sions of Chapter 40B and the strong desire of mu-

132, Id.; see also §. Burlington County NAACP v. Mount Lau-
rel Township, 456 A.2d. 390 {N.], 1983).

133. 42 U.S.C. §3601-363 1.
134. See Michael Allen, The Fair Housing Act: An Essential Civil

nicipalities to direct their own growth. Although re-
cent case law and new regulations cannot resolve
those conflicts, they can facilitate an atmosphere
where both goals can coexist. The recommendations
of the task force, if implemented, would give mu-
nicipalities greater ability to plan for the creation of
affordable housing within their borders without hav-
ing the location of such housing imposed by devel-
opers. Additionally, developers would have a better
idea where and when an affordable housing develop-
ment would be appropriate. Finally, while the com-
promises reached in the report could have a
detrimental impact upon the amount of affordable
housing created in Massachusetts, the lessening of the
hostility toward Chapter 40B developments should
help these projects proceed through the approval
process faster, minimizing the impact of the new
regulations.

Rights Law in the Affordable Housing Tool Box, The NIMBY Re-
port, Using Civil Rights Laws to Advance Affordable Housing, Fall
2002 at 4. Available at http://www.nlihc.org/mimby/fali2002. pdf
{lase visited Nov. 2, 2003),

Compelling Reasons Why the Legislature Should Resist the Call to Repeal Chapter 40B / 89




